BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
oY THE STATE OF MONTANA

\
IN THE MATTER OF APPLICATION FCR ) FIMDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 8476-r43BI ) CLUSIONS OF LAW OF APPLI-
BY THE CITY OF BIG TIMBLER ) CATION NO. 8476-r43BJ
)

The above-entitled matter came on regularly for hearing starting
on or about Auguéc g, 1977, in Billinrs, Meontana, before the Montana
Board of Narural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. - The Apnlicant appeared by and-through
its counsel of record, James Tulley. The Montana Department of Hatural

Resources and Conservation avpeared by and through its counsel of re-

cord, Richard Gordon. The Montana Department of Health and Environ-
mental Sciences apneared bv and through its counsel of record, Mona
Jamison. The Montana Department of Fish and Game apveared by and
through irs counsel of record, Clayton Herron. The fourteen applicant
conservation districts apneared by and through their counsel of record,
Carv Spactih. The City of Billings appeared by and through its counsel
of record, Calvin Calton. The Montana Power Company appeared by and
through its counsel of record, Robert Woodahl. Witnesses were duly
sworn, and oral and documentary evidence was introduced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the City of Big Timter, Apnlication No. 8476-r43BJ:
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TINDINGS OF FACT

Background Finding

1. The City of Big Timber has applied for a reservation of
4,483 acre-feet of water per year (af/y) with a.maximum diversibnary
flow rate of 6.19 cubic feet per second (cfs) from the Boulder River,
a tributary of the Yellowstone River, to be used for municipal water
supply purposes for the year 2200, . (Application No. 8476-r4333).
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Findings Relat: 0 _the Purpose of the Reservation (89-890(3)(a))

2. The purpose of the reservation is to ensure an adequate
municipal water suonis for the foreseeable Ffuture for the Citv of
Big Timber (City of Big Timber, addendum to Application No. 8476-

r43BJ, p. 1}.

1
.

1

L 15 established to the satisfaction of the Board that a
purpose of the reservation has been shown (Finding 2).

Findings Related to the Nsed for the Reservation (89-890(3) (b))

4. A reservation of water is needed because it will secure a
priority date for fucurs developments that is earlier than the prior-
ity dates such developments would have iflpermits-were obtained
immediately before construction or uselbegan (Draft EIZ, Vol. I, p. ).

5.. A reser&ation of water is needed because competition for
Vellowstone Basin water exists (Citv of Big Timber, addendum to
Application No. 84756-r43BJ, ». 1; Tr. Vol. 1, following p. 92, Testi-
mony of William Wenzel, p. 2).

5. A reservation of water is needed because it would te an
assurance thact the Cite of Big Timber would have an adequate quantity

water available from the Boulder River for the City of Big Timber's

ih
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-

municipal arer susply (Tr. Vol. 1, following p. 92, Testimony of

- . .
Wenzel, n. 2).
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is needed because a water right

J

b nermit would not meec all of the needs of the Citv of Big Timber
in that the water being applied for bv reservation is not presentlvy
needed (Citv of Big Timber, addendum to Apnlication No. 8476-r43BJ,
n. 1).

3. A reservation of water is needed because local voters will

not approve a bond issue for construction of additional water supply

4

facilities until the expected need materializes (Citv of Big Timber,
addencum to Application No. 8476-r43BJ, pn. 1 and 2).

9. Tﬁe City oI Big Timber has experienced growth since 1970 as
evidenced bv the increase of trailer courts, individual housing

starts and apartment units, as well as by the increase of community

—

, Testimonv of Oscar Stephens).
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1 Tne Jdevelopment of oil, gas, and metallic minerals in the
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Timber area. which would lead to further growth of the City of

-

nper., L

{ack]
t
S
rq
}-«I
2]
41

pessible (City of Big Timber, addendum to Application

o |

pp. 3 and &4; Tr. Vol. I, Cross of Stephens, p. 91).
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Mo, 3470-r43D

11.
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7 of Big Timber can exmect an inereased ponulation
with associated water needs (Tr. Vol. 1, following p. 86, Testimony

Stephens, p. 1).

1
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12, The City of Big Timber will need an increased water supnly

in the tuture to meet its expected growth (City of Big Timber,
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to Apniication Ho. 8476-v43BJ, o, 1).

13, It is established to the satisfaction of the Board that the

nzed Tor a ressvvation of water has been shown (Findings 4 through 12).

indings Related "o Amount of Water Necessarv for the Purpose of the

Reservation (89-8399(3)(c))

14, Tha 1979 nonulation of the Citv of Big Timber was 1,792
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(Drazt EIS, Vol. I, n. 174; Tr. Vol. I, following n. 86, Testimony

77 sonulation of the City of Big Timber is esti-
mated to be 1,790 (Tr. Vel. I, following p. 86, Testimony of
Stephens, ». 1). |

16. The amount of rthe City of Big Timber's reservation request
is based on a design population rrojection of 3,000 for the vear
2000 (City of Big Timber, following Tablzs 3 of Exhibit A submitted
with Application Ho. 4. 5-ra38J- Tr. Voi. I, Cross of Wenzel, p. 95).

«-.. Th2 average municipal ner capita water use rate in the
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ns per capita ner day (gned)
(City of Bis Timber, Tabie 4 of Exhibit A submitted with Annlication

18. The Cicy or Eig Timber has utilized a per capita water use
rate of 1,000 (gpcd),rplus an addicional one million gallons per day
for industrial use, in calculating its request, (Citv of Big Timber,
acgeendum o applicatioa No., 8476-r43BJ, . 2), but there is insuffi-
clent evidence to suoport thiz fizure.

19. A 250 gallon per capita per dav is a reasonable average

water usa rate for the Cityv of Big Timber.

20. With a populacion of 1,790 and an average us2 rate of 255
gpcd, the City of Biyg Timbor's westimated water use in the vear 1977

is 477 2rf/v (Findings 13 and Lv).

21. With a populacion of 3,000 and an average use rate of 250

gped, the fity of Big Timber would nced 342 af/y in the vear 2000
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the Citvy =f Big Timbewr's projected increased reauirements to the



wear 2000 is the difference betwecen the nrojected requirements in
20060 (842 af/y) and the existing water usage (477 af/y) (Findings
29 and 21), amd this difference is 363 af/v.

23. It is established to the satisfaction of the Board that
365 af/y is the amount of water necessaryv for the nurpose of the
reservation to the wvear 2000 (Findings 14 through 22).

Findings Related to the Public Interest (89-8%0(3)(d))

24. Adoption of a reservation for the City of Big Timber would
have a negligible environmental impact (Draft EIS, Vol. I, pp. 173
and 174),

25. Adoption of a reservation for the City of Big Timber would
net reduce the flow of the Yellowstone River significantly (Draft
EIS, Vol. I, p. 174). R

26. Adoption of a reservation for the City of Big Timber would
contribute to the public health and safety (City of Big Timber,
addendum to Appiication Ho. 8476-r43BJ, p. 2).

27. Adovtion of a reservation for the Citj of Big Timber would
provide economic benefits and contribute to community planning and
orderly growth and develooment (Cityv of Big Timber, addendum to
Applicaticn Wo. 847€-r43BJ, »n. 2; Tr. Vol. I, following p. 86,
Testimony of Stepheas, p. 3; Tr. Vol I, following p. 92, Testimony
of Wenzel, p. 2).

28. It is established to the satisfactidn of the Board that the
reservation of 365 af/y trom the Boulder River, a tributary of the
Yellowstone River, for the City of Big Timber for municipal water
sunnly use is in the public interest, and that there will be progress
toward dccomplishment of the purpose of the reservation with reason-
able diligence in accordance with an established plan (Findings 24
through 27; City of Big Timber, Apolication No. 8476 r43RJ).
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CONCLUSIONS OF 1AW

1. Chapter 8, Title 39, R.C.M. 1947, and in particular, Section 89-890, R.C.M.
1947, authorize the adoption by the Montana Board of Natural Resources and Conserva-
tion of orders reserving water to qualified applicants for reservation of water.

2. If ordered adopﬁed, a reservation must be ordered adopted in accordance
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, City of Big Timber, is a political subdivision of the
State of Montana and as such is entitled to. aoply to reserve waters within the State of
Montana in accordance with 89-890, R.C.M. 1947, and any rules adopted thereunder.

4. All pertinent statutes and rules of the State of Montana have been ad-
hered to in review of this reservation application, both by the Montana Department of
Natural Resources and Conservation and by the Montana Board of Natural Resources and
Conservation.

5. Based upon the above Findings of Tact, and specifically based upon any
conaicion, limitaticn, or modificaticn of the full application appearing in said
Findings, all pertinent criteria delineated in Section 89-890, R.C.M. 1947, and
any rules adopred thereimder providing for the adoption of an order reserving water
have been met.

6. lNothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anything found
herein have bearing on the status of claimed wéter rights of any other party except
in velation to those rirhts herein rewly apolied for, to the extent necesséry to

reach a conclusion herein,
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